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NASDAQ’s Blockchain Experiment Shows How Foreign Markets will Continue to Lead 
While US Regulators Catch Up 

 
By Harvey J. Kesner, Esq. 
 
The struggle to understand cryptocurrencies, initial coin offerings (ICOs) and security token 
offerings (STOs) in these early days continues.  Many fail to distinguish development of Bitcoin, 
the first cryptocurrency, and its cousin Ehereum, from other crypto offering models. Besides 
serving as currency alternatives that can be used to buy goods or services, crypto tokens are 
rapidly being developed by entrepreneurs to fund ventures.   
 
In many industries activities are underway to use blockchain technology as the backbone to 
evolve on the internet from an age of information to an age of user engagement and interaction.  
It is a widely held belief that whole industries or markets, including financial institutions, can be 
replicated through peer to peer computing and smart contracts in software that replicate 
behaviors or simplify payments.  The result and goal is to speed transactions, drive down costs 
and even allow new services not otherwise available.  The widespread launch of ICO/STO’s 
evidences the headlong land grab to fund ventures taking advantage of this opportunity with 
hundreds of new companies vying for a stake in the architecture to create a new ecosystem for 
interaction.  Some 1,700 forms of token projects have been rumored to have been started.  Wild 
swings in valuations have led to a “Fear of Missing Out” (FOMO) mentality which has fueled 
speculative buying and wildly oversubscribed fundraising.1 
 
On June 6, 2018 SEC Chairman Jay Clayton made major regulatory news when he stated in a 
press interview that “Bitcoin” is not a security.  This statement was closely followed by William 
Hinman, Director of the Division of Corporation Finance, who issued a statement on June 14, 
2018 that “Ethereum” is also not a security2.  This should at least put to rest confusion reflected 
in SEC staff comments and prior official statements that Bitcoin and Ethereum may be securities.  
In their remarks, Chairman Clayton and Director Hinman also laid to rest any doubt that tokens, 
no matter how designed or represented as utilities for a closed user environment will be regulated 
as securities falling squarely within the historical legislative and regulatory framework overseen 
by the SEC under the Securities Act of 1933, as amended, and Securities Exchange Act of 1934 
(the “Securities Acts”). 
 

                                                        
1 http://www.ey.com/Publication/vwLUAssets/ey-research-initial-coin-offerings-icos/$File/ey-research-initial-coin-
offerings-icos.pdf 
2 At least presently, leaving open the question whether initial development and offering could have been. 



To raise capital for development upstart companies are offering their tokens to the public in the 
US and abroad so they can pursue efforts to build blockchain programs.  A token is the term used 
to describe a unit of “something” that can have a multitude of intended purposes – it can serve as 
a reward for participating, it can be granted for user engagement within the ecosystem created 
around it and it can be paid when buying a service.  For some time tokens were being compared 
to those purchased in an arcade to play a game. A dollar is exchanged then tokens are used to 
play games and win prizes.  This is a far too simplistic explanation when billions of dollars are 
being raised from investors and most lawyers and regulators refused to accept the distinction and 
conclude that tokens simply promoted as being of the utility variety would escape regulation.  
Once created there needs to be a way to exchange tokens for services or to buy and sell them in 
an aftermarket for other cryptocurrencies or currency.  Thus, many new exchanges are spinning 
up to try to provide trading markets for holders of tokens.  But the myth that if a token’s value is 
limited that it becomes merely utility-based like game play it can avoid regulation has for now 
been squarely and decidedly put to rest by the SEC. 
 
On April 23, 2018 NASDAQ executives said the exchange is “all in” on using blockchain 
technology.  Johan Toll, NASDAQ’s head of Blockchain Product Management, said that far 
from fearing blockchain, NASDAQ is actively embracing the technology.  What this might look 
like is anyone’s guess.  Will NASDAQ begin to trade “tokens” on their exchange and seek 
approval from the SEC to issue new token-listing rules?  If tokens are securities will listing need 
to meet new listing “standards” and require form 8-A or Form 10 filings with the SEC for 
disclosure purposes?  How will the Securities Acts apply and will the same principles apply to 
tokens although not “equity” securities to begin trading on NASDAQ?  Will conventional 
information designed for the risks associated with ownership relationships to issuers remain 
relevant? Presently, numerous lightly regulated entities dominate the token exchange trading 
landscape who are evolving compliance protocols.  These compliance prototols are largely based 
upon non-SEC guideposts or limit participation to non-US persons using extensive know-your-
customer (KYC) reviews.  
 
Tokens represent rights to a service and are not equity of the organization as they do not share in 
the profits or losses, cannot vote and impart no fiduciary duties to holders by management under 
present law.   We call the offerings Initial Coin Offerings or ICOs (rather than Initial Public 
Offerings or IPOs).  Will NASDAQ allow “security tokens” offered in Security Token Offerings 
(STOs) to trade on their exchange departing from the traditional model?  A company’s security 
tokens could trade as a tracking stock to the traded common stock but what if an issuer offers 
exchangeability to the utility tokens it creates.  Hybrid models could reside in the “smart 
contracts” defining the tokens but also allow exchangeability between utility type and security 
type, with the exchange market price unhinged from the limitations of mere equity ownership.  
Envision security tokens issued on the holdings of a special purpose corporation or trust that 
holds 10% of the common stock of a company traded on the exchange (clearly, a security) – but 
with exchangeability into the utility token of the issuer.  It could increase or decrease in value 
when the venture is launched as the utility token gains or loses value among users of the 
blockchain enterprise.  The security token could garner greater value than mere common stock 
pricing because they can be swapped for the company’s utility token that opens the door to 
special services and has its own market pricing based on its demand.  The possibilities are 
endless and there is no doubt the market will create just these kind of instruments as happened 



with interest rate derivatives, swaps and exchange traded funds which evolved from the core 
products they tracked. These issues are at the core of what is raising the ire of the SEC.  Our 
immutable regulatory structure might very well prevent even NASDAQ from its goals for a long 
while as the SEC ponders these questions.  What we point out here is not that NASDAQ will be 
covered by ever more domestic regulation and compliance concerns as it attempts the new 
ICO/STO paradigm, but that movement is slow and there is little indication it will keep pace 
with the technology.   
 
Comments from the Chairman and the routine exchange of correspondence and filing comments 
from the staff suggest that the SEC will force many early enterprises offshore.   Here is a 
sampling of actual comments that evidence how far from the real issues the regulators presently 
are: 
 

Please provide further information needed to conduct an analysis under section 3(a)(1)(C) 
of the Investment Company Act of 1940 (the “Company Act”) with respect to the 
Company. In particular, please identify and explain (including a detailed calculation on 
an unconsolidated basis) what assets held by the Company are "investment securities" for 
the purposes of Section 3 of the Company Act, as well as identifying the percentage of 
the value of the Company’s total assets that are "investment securities." 
Please explain the Company’s treatment of Bitcoins (and any other crypto assets acquired 
by the Company) for the purposes of Section 3(a)(1)(C) of the Company Act. 

 
Notwithstanding your determination as to whether you are an Investment Company under 
the Investment Company Act of 1940, please provide us with your analysis under ASC 
946-10-15-5 through 15-9 in determining whether you meet the definition of an 
investment company for accounting purposes. 
 
In your description of the accounting policy you propose to apply by analogy to digital 
assets you reference foreign currency, financial assets, and securities. In order to help us 
further evaluate your proposed accounting, please clarify for us to what the terms “digital 
assets” and “digital securities” relate and whether they meet the accounting definition of 
foreign currency, financial assets, or securities. Provide a more detailed analysis 
supporting the appropriateness of your proposed analogy to ASC 825 and provide further 
elaboration as to the other analogies you considered and rejected and the reasons why. 

 
What the staff is saying are fundamental questions as they try to fit blockchain enterprises and 
digital assets into neat buckets around conventional thinking about equity.  This is costing 
companies valuable time and risking law violations from an as yet unpublished compendium for 
the rules of the road.   The above example reflects thinking that a mutual fund or investment 
company might be the box that the staff feels these businesses would fit in.   The accounting 
profession doesn’t know how to account for these tokens as the SEC has not issued guidance 
there either.  Instead, the profession has begun mark to market accounting for crypto holdings 
creating income/loss on a monthly basis as volatile market prices rip through the values on 
scattered unregulated exchanges around the world.  No one knows if the SEC will accept this 
accounting as proper although it would seem appropriate to many practitioners.  Rather than 
seeking suitable legislation or aggressively pursuing public comment in advance of accelerated 



rulemaking the current status fosters delay and uncertainty.  Clients must make important 
decisions that are laden with traps for the unwary should the regulators or accountants later 
determine a different treatment was in order.  In already public companies this would inevitably 
lead to restatements of financial statements, non-reliance 8-K’s, enforcement proceedings, fines, 
civil penalties and class action lawsuits or worse.  There should be no expectation that any issuer 
will be grandfathered as compliant when the regulators finally get around to adopting appropriate 
rules.   
 
NASDAQ itself, it would be argued, could be viewed as listing, holding, offering or trading in 
tokens which as “digital assets” are securities if it were to participate.  Blockchain solutions are 
first being deployed by NASDAQ for use cases involving capital markets infrastructure, as 
would be expected.   However NASDAQ is working first to transform not its own US 
infrastructure or the listing process and trading around tokens but has opted to assist Sweden’s 
mutual fund industry which is claimed to be “outdated and long-overdue for a revamp.” 
According to NASDAQ “A distributed ledger, shared and trusted infrastructure with immutable 
records of transactions could improve efficiency in fund order management, payments and 
settlement; accelerate the transaction cycle; increase transparency; ensure asset safety and 
security; as well as reduce costs. That said, there are several solutions to increase efficiency in 
this space but as long as there are multiple infrastructures and standards, inefficiencies will 
remain” said Mr. Toll.3  All of these statements apply to our domestic markets and outdated 
clearance, settlement, and offering practices and our century old system for paper certification 
and transfers of stock. 
 
Name one industry that asks for more regulation – ever.  Thought leaders in the blockchain 
digital asset industry recognize that the regulatory landscape is in a state of utter confusion, with 
traps for the unwary everywhere in the absence of clear statements by regulators or legislative 
action.  It is no wonder NASDAQ is tackling Sweden first.  With every action or adoption there 
is a risk that a regulatory action will take a position - after the fact - and first movers will then 
face fines, “bad boy” prohibitions, and regulatory or civil penalties.  Clear bright lines are needed 
in any industry for a fair and equitable application of rules and regulations so that the bad actors 
can be eliminated and appropriate behaviors encouraged without risk or uncertainty.  With 
Chairman Clayton’s most recent statements ICO/STO issuers are rushing offshore or if they 
desire to try out the US will file a registration statement (on Form S-1) for an ICO trying to adapt 
incompatible instructions oriented for equity offerings made through an IPO.  They will enter a 
cycle of comments with a daunting array of  ill-fitting questions and no discernible answer or end 
point.   They will have to guess at what the SEC thinks, educating the staff about the disclosures 
that may be relevant and how to adapt to rules written for actual equity securities offerings (such 
as Regulation S-K and S-X).  Predictably, the filings will become mired in staff comment and 
questions with long delays to effectiveness if at all until the SEC adopts a proposed Regulation 
S-T (for “Regulation Security Token”), a designation presently reserved for EDGAR filers.  
Issuers bold enough to test the US waters may decide to rely on Regulation D (Rule 506(c)) 
instead which allows a limited type of private placement made to accredited investors the path 
recommended for US offers.  By adding a Regulation S component they can also seek funds 
                                                        
3 http://business.nasdaq.com/marketinsite/2018/MT/How-Blockchain-Will-Revolutionize-Swedens-Mutual-Fund-
Industry.html 
 



offshore.  But many questions remain unanswered even for privately placed securities under 
Regulation D, such as will the 6 month Rule 144 holding period for restricted securities be 
applicable to resales of the tokens and how to validate holding periods, accredited status and 
initiate exchange trading?  Will broker-dealers be required or willing to participate in the offer 
and sale and will new rules apply to their activities when offering tokens and what additional 
client protections will satisfy their regulatory duties?  How will restricted tokens become 
unrestricted and which market participant will perform that function?  Who will keep score of 
ownership and will the services of an entity like DTC be required to track the trades or will 
solutions like Overstock’s TZero replace DTC and clearance and settlement processes which can 
occur instantaneously in the blockchain - while traditional securities clear and settle in 2 days or 
more, involve fees to obtain required legal opinions, delivery of representation letters, posting of 
bonds and other antiquated processes as exist in the realm of traditional restricted securities 
paper certificate legend removal?  How will a restrictive legend even be programmed into a 
token smart contract?  Many parallels to equity securities should be expected in the rules when 
adopted. 
  
Asking issuers to decide for themselves and assume the risk is too great an “ask” when it comes 
to these matters.   The agencies have not developed appropriate procedures to address the issues, 
yet have claimed the high ground for themselves.  Like NASDAQ the end result might be to 
allow other jurisdictions the first mover advantage while the US chills adoption and loses out on 
these important new developments.  Until guidance arrives the ICO/STO issuers may simply see 
Sweden or other jurisdictions as far more hospitable than the US and simply follow NASDAQ 
offshore.   


